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DECISION ANI} ORI}ER

L Strtementof tLc Case

On August 23,2012,the Board is$Ed a Dccision and Order in PERB Case No. l&A-14,
atrmling a$ erbitration awatd, whish was rcviewed at the requ€st of the Disaict of Colrmrbia
D+p*ment of Coneetions f?OC'). Dtstrict of Columbia Deprtment of &rrections ad
Fraterual Ar&r of Palice/Deptnu* af Correctians Labor Comnittee,sg D.C. Reg. 12?02,
Slip Op. No. 1326 PERB Case No. l0-A-14 (?012).

On Septerrber 13, 2012, DOC, ttuough its representative Office of Labor Relxions and
Coll*tive Bargaining {*OLRCB"), filed a Motion for Reconsidcmtion of tle Board's kcision
and Order in Slip Opinion Nwnber 1326. On September 2A, 2012, the Fraternal Onder of
Police/kprtnent of Conections Iabor Con[nittw ("FOP"] filed an Opposition to tlrc Motion
for Reconsideration

n. Brclgrourd

On Ocrobcr 23, 2{}{}9, Arbitrator Joyce M. Klein (Arbiffiiot') isued an arbiration
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awad sustaining in part and denying in part charges against tluee correctionat offcers. Tfoe
Arbitr*or redld the penalty from termination to a tenday srspension for turc officers and a
fifteenday suspension for the third officer. Slip Op. No. 1326, at 2. The Arbitrator retaind
jurisdiaion ovs the issue of aflomey's fees sought by the Union Id The Uaion submittcd s
motion for *omey's fees to tlr Arbit*or, ad the Agency opposed the motio& Id. On January
la 2010, in a Supplenrental Aererd (*Auradl, &c erbitrator grantd the Unioa attomcy's fees
in the amormt of $52,206.00. td.

On February 2,ilO\A,DOC filed an a*itration review r€qu€st fRqrst] in the above-
captioned mauer, astting that tl€ Arbitator exredd lm arthority in ganting attomcy's fe*
to the Union Slip Op No. 1326, at 2 (citine Requs at 3). FOP filed an Oposition to tbe
Reqrm. Slip Op. Nc. 1326 * 1.

Oo Aryust 23,2A12, the Board &ni€d the DOC's Artitrarion Review Rquest, finding
t&at "'tk Arbitnator's conclusiors are hsed on a thorough analfis ard cannot be said to have
exwdd his (sic) authority." Slip S. No. 1326, at C

Dffi's Motion fer Rcmnsifucion of Opinion No. 1326 is beforc the Board for
dispoaition

IIL lXscussiion

DOC arpns in its Motion&et tlte Boad *ould reeonsifu i* previols decision becarse
(l) ee *Award mntadicts the express tefitrs of the mntacf" and (2) thc'A*rrd creates dded
rcqufuenenrstbtarermtclearlystatdintheconsact.'(Motionat3-5). InitsOppositiontotlre
Motion for Rmruideration, FOP argps that (l) *DOC's Motion for Rcconsiderarion is
frivolous and improper," and (2) *FOP did not unaive its kk Pay Act Rights.* (Opposition to
Motion 82,4,.

DOC rquets in its Motisr tbt dte Board'teconsider ard rweme its Decision and
Oid€r ttrat uplwld the Arbi$aror's awatd of anorney ft€s" (Motion at 2). In support of ie
srgurn€nt, DOC quoree D.C. Codc $ l-&5.02(6), which states:

arbitration aursds ... rmy be rdificd or sct asi& or remando4 in vhole
or in part, only if the atitrator um withr*' er ertceedd his or lrs
jurisdictiou the a$nrd on its froe is contrary b lar* and public plrcyl or
*as procured by frau4 collusiott" or other simikr asd unlarrfid means,

The basis for DOC's Motion, however, is that *[u]r& Discict artitation case law, tb
Arbi&ator's Arrard corflicts wi*r ttn exprcss terns of tlre CBA" {Motion * 3} (citing Dstrict
of Cohmbia Publr^$ctools d t[le lfashiagron Terchere Union L&41 6, hwtem Fe&ration
$Teeclurs, AFI-CIO,AAA" Case No. lG3g)-62il5). DOC"s ailgurnent in its current Motion
is narly identical to its argtrn€nt in its inidal Arbitration Rcview Reqrns" (Motion at 3-5,
Request at &5). m ha$ affit€d no n€w case law or any otlrer basis that contravenes the
Bmnd's decision in Opinion No. 1326.
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In Opinion No. 1326, the Boad considerd Mos argumcnt q.ith re$rds ta District of
Cohmbia Pablic &rioals d ttp Vashingtaa Teachers Union. Slip Op No. 1326 at 3 (citing
Requcff at 4). As the Board state{ 'tre Board's soope of review is externely nrtow.- Slip Op.
l.Io. 1326 d 3. ,ke D.C. Cde $ l{tl5.g2t6} In ditioq {E Bud statd: *The Board has
long recognizcd tk applicability of ttp Fed€ral Back Pay Act to Disuict of Cohmbia employees
and its application in arbitratiot auards." Slip Op No. 1326 at 4 (citing Intwwtiorwl
kotlnrhd af Police Aflicers, I&al 445 (An betnlf of $icet Cecyl A. Nelson) d Distriet af
Calambia Qfice of Administat& Sbnrbes, 4l D.C. Reg. 159?, Slip Op. No. 3@, PERB Case
No.9l-A-05 t1995)).

DOC in both its Rqr# ad its Mdion aryues that *re Partis have rrraid th riglt to
attorney's fees- (Rqrrcst at +5, Motion st 34). DOC argues that the intcrperadon 6f s similr
provision by Arbifiator Michael Wolf in District af Cotumbia Public &&oo& and Washingtan
Teaclprs Union is dispaitive of the prffitt issuq quoting Arbiuator Wolf s stating'[ilf [he]
\ilprc to look to thc Back Pay Act to ovenidc this langrrgge, [he] unuld then be violating Article
VI(B{2[a], Step 4{3}, wltich pm,ludes an Arbitator fum &leting or modifying any of tlre
provisions of tle sntract." (Motion x 4). Furth*, DOC argues th* D.C. Publir- *hools ud
filt/ *governs and defincs the authority of arbitators in case in which tmions scck atorney
fm rmder th€ Back Pay Act.' (Motion at 5). DOC reasons frat th Artiffior in the presq$
cas cannot have ben said to brrc * 'arguably mnstruld] or appl[ied] thc contract',o kause
the "Arbitratcr disryardcd the plain and adinary meaning of ttrw exprqss tcfins [of the
contmmnl povision] and enterd an Awrd th* mnflicb $rith thos t€tas' most natural
neaning." Id. (citing Slip Op. No. 1326). Thseforc, DOC aryues that "ttrc Award does no{
drarr ig essorpe fum the contrasL" (Motion at 5).

In OpinionNo. 1326, th€ Boad considercd whetherthe Arlmrd dneur its essenoe frrom the
Parties' wllective bargsining agffitcnt (..CBA"). Slip Q. No. 1326, at +5. TIF Boad found
tlrat &se was no disprse th* *tb mllective forgpining agr€anant coarmitted this grievarrc to
srbitration " Slip Op. No. 1326, * 5. Further, the Bmrd ford that th Arbitator interpreed the
contracnnl pmvision at issrle fu thc Partics' CBA, and thst de Arbitrator ssccrtlin€d that th
CBA did not pmvide a clear waiver of rigfte urder the Back Pay Act. td. Thc Board found that
tIArbitrator's dwision was a rwsonablc interpretation of the contract. Id As statd io
Opinion No. 1326 *[i]t is rct for fthis Boerd] or a revicwing ccurt ... to suktitute tkir view for
tb proper interpreatlon of tbc t€rms rxcd itr the [CBA]." Slip Op. No. 1326, at 5{ (qmt'rng
Distria of Cobnbia C*rcral Hospital v. htblic Entployee Relatiow bn{ No. 992 (D,C.
$uper- Ct May 24,1993\r. Consqtmtln based on Gals law and thc record, the Board foud
ttut the Au6rd draws its cssrce ftom dE Prties' CBA. Id. Thuq thc Board found trat *thc

A$itrator's conclusiors re hsd on a ttrororrgh amlysis and eannot bc said to have cxc#
his {sic} autlority." Slip Op. No. 1326 at 6.

ffi additionnlly argus in is Motion thnt thc *Award impose dditional rquireurents
that are not ocpressly providcd itr dF CBA' (Motion at 5). DOC fgues tlut &c Union asscrtd
that &c contesed CBA ptovision "is sr einbodiment of the American Rule wlrich (sic) provifu
thst fties odinrily bear $e od of their own r€prffitation st a bering." Id. (citing
Opposition to Arbitration Roquest). In sum, DS arg$es tlrat an auard of ancrrcy's fes nceded
to b etqressly writt€n in th corrtracq in order for the Arbiuator to arrard attomey's fees.
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(Motion at 5). DOC asserF tha[ in tlre abseuce of an express contras{ual provision for attomey's
fe, tb Awad cannot draut its ssere &om the CBA. Id.

Tbis asscrtion is incorrtct The Board found that the Arbinator bscd her Aumd on trcr
intcrpretation of the Partics' conuact. Slip Op No. 1326, at 5. Ttrc Boad concludd
that the Arbitrator resnably interpreted tlre Parties' CBA; the Arbitrator's grant of au&ority;
and the relernnt lawq regulations, acd casc law. Id. Fwthermorc, the Boad foud that thee
$!s no provision ef tlre Parti6' CBA speifically limiting ttre quitable powtrs of the Arbitrator
to grant afiorncyns fces nndcr the Back Pay Act. Id. In additioq as starcd in $inion No. 1326,
the Boad has held tlrat *an arbitranr doe not excsd his authoritlr by cxe,rcising his qui6le
powers, uless rhese pounrs are expessly resricted by the prties' collective bargainirq
agrcemcnL Id. (citing District ofCol*mbia Metropolitan Police Deprtnunt ardfraternal Or&r
qf PolicelMetoplitan Poiice Depnnent l"afur Committee, _D.C. Rt€.--_. Slip Op. No. 933,
PERB Csse No. 0?-A-08 em8} In its Motioru DOC has mt provided any new evidme or
hgal pnecedent tbat rcquires th had to overturn tlp Arbitrator's Aurad. Theiefore, the Board
fnds that th€ Agcncy merely disases with the Arbitrator's interpretation

The Board has long held that by agwing !o submit the remlution of a grievance to
arbitation, it is dre a&itraCIt's irtsprctation" not the Board's, for which the parties have
bqrgained. See Univ*sity of tIre District afColumbia M University af tlrc Dtstrict of Cohanbia
Frculty Association,3g D.C. Reg.9628, Slip Op. No.32O PERB Case No.92-A-04 (1992). By
*bmitingamatcr to arbitration"'?dre partics agt€e to be bound by the Arbitratot's interpretation
of the parties' agrement, rclated nrle and regulations, ss \ilsll as tk cvidentiary findings o*r
r*hich tk decision is basd." D.C. tletropolitan Police fuWtne* u Fratenul CIrer af
Policel lu{etraplitat Poliee Derytnent Lsbor Committee,47 D.C. Reg. 2l?, Slip Op. No. 633
s p. 3, PERB Casa No, 00-444 (2ffi); D.C. trtetropolitwt Palice eWnett v. Fraternal
Or&r af Police/ Metraplitot Palice Deptme* Iabar Cornrnittee (Grievorce of Angela
Frsrrer),sl D.C. Reg;4173, Slip Op. No. ?38, PERB Casc No. 02-A-07 (2004). Thc *Board will
rct substitute its ovm or or thst of the Agemy for tkt of the duly dmign*ed
rrbitator-" Dis*ict af Columbfa Degtwe* of Coreciiotts and Interaational botherM af
Tesnsters, Iftol Union 246,34 D.C. Rq; 3516, Slip Op. btro. l5?, PERB Casc No. 8?-A-02
{re84.

In light of thc Board's thorough analysis in Slip Op. No. 1326, it is clear th* the
arguments raised by DGC in is ltdotion for Rcconside,r:ation were mdq consi&re4 and
rej€ct€d. Momver, th precedent rclied on by the Board has not been rcver$ed by the @urt&
Thuq DOC's Motion for Rmnsi&ration is raercly 6 diqgrrement with thc Board's
detenninsio* b ftis cas. The Boad bas rcpMly bcld &* a motion for rwonsider:ation
cannot be lnd ulxln merc disagrcemat with ia initial deision &e AFGE l&al 2725 v. D.C.
fugtnet of Canslrrter ud fregulatory l|flMn & ffice af labor Relations od Colleaiw
tugaking 59 D.C. Reg. 5041, Slip Op. No. S9, PERB Ca* No. ffi-U43 (2012); D.C.
Derytnew af tlxnlrain.krryfces ard Frat*wl &&r af Policeffuptne* of ll*tton.serylbes
Labor Committee, S2 D.C. Rq. 1623, Slip Op. No. 7l?, PERB Case Nos. 02-A4{ and 02-A-05
(2003); D.C. l4etroplitwt Police bptmert ud Fratetrlud Order of Poliee/h{etrapotitan
Patice Depwtnwar labor Cammittee {$Ira$wq,49 D.C. Reg. 8960, Shp Oe. No. 680, PERB
Case No. 01-A{2 (2002); AFSCUF l&el 2095 srd AFSCME NUTIHCE erd D.C. Cawnissian
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an Mental Hmkh Sbrnces, ,t8 D.C. Reg. 10978, Slip Op. No. 658, PERB Case No. 0l-AC-01
(2001).

Thercforq for tlre rsatans discussd above, the Board must d€ny DOC's Motion for
Roconsideration

ORDER

IT IS IIEREBY ORI}ERED THAT:

l. DOC's Motion for Reconsi&ration is denied.
2. Pursuant to Board Rule 559.3, this Deision and Ordcr is final upon issuance.

BY ORI}EROF THE PUBLTC EMPLOYEE RELATIONS BOARI}
Washingto4 D.C.

April30,2013
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